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MEMORANDUM OPINION

Before the Court is the Plaintiff’s motion filed in the Debtors’ bankruptcy case to extend the
time to file a complaint objecting to the dischargeability of certain claims against the Debtors, the
Debtors’ response thereto, and the Debtors’ motion to dismiss the Plaintiff’s complaint to determine
dischargeability filed in the underlying adversary proceeding. This memorandum opinion constitutes
the Court’s findings of fact and conclusions of law pursuant to Federal Rule of Bankruptcy
Procedure 7052. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334 and 151,
and the standing order of reference in this district. This matter is a core proceeding, pursuant to 28

U.S.C. § 157(b)(2)(A), (I) & (O).
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This memorandum opinion addresses three issues:

1. Whether the deadline for filing a dischargeability complaint contained in Federal Rule of
Bankruptcy Procedure 4007(c) is jurisdictional;

2. If such deadline is not jurisdictional, is it subject to equitable considerations, such as
equitable tolling; and

3. If equitable tolling may be raised when an untimely complaint has been filed, does such

doctrine apply to the present facts?

For the reasons given below, the Court determines that the deadline is not jurisdictional, but
that equitable tolling does not apply. Assuming that Don L. Owen, Inc. (“Plaintiff”) could raise
equitable tolling in the motion of Lyle Dean Miller and Cheryl Ann Miller (“Debtors” or
“Defendants”) to dismiss the adversary as untimely, the Court further finds that equitable tolling is
not appropriate in the present case.

Facts.

The underlying facts, which are largely not in dispute, are described below for background.

Debtors filed a Chapter 7 bankruptcy case on October 4, 2004. The bankruptcy clerk’s office
prepared and sent out the standard “Notice of Chapter 7 Bankruptcy Case, Meeting of Creditors, and
Deadlines” which set the first meeting of creditors on November 1, 2004, and gave notice of January
1, 2005, as the deadline for filing discharge and dischargeability complaints. Plaintift, along with
the other parties listed on the Debtors’ Matrix, was mailed a copy of this notice by the Bankruptcy
Noticing Center on October 8, 2004.

On October 12, 2004, a second 341 meeting notice was mistakenly docketed by the
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bankruptcy clerk’s office in the Millers’ Chapter 7 case for an unrelated Chapter 13 case, and, for
a period, the docketing system (“PACER”) indicated that the date for the meeting of creditors had
been changed to November 18, 2004. Plaintiff’s counsel contacted the bankruptcy clerk’s office
several times and apparently was given conflicting information from an employee in the bankruptcy
clerk’s office regarding when the meeting was to occur and whether it had really been held on
November 1, 2004. The docket does not reflect any change in the bar date for bringing
dischargeability complaints, nor does Plaintiff argue that it received conflicting information from
the clerk about that deadline, being January 1, 2005."

Regardless of the conflicting information given on PACER, the case was a Chapter 7
proceeding at all times. The meeting of creditors was held on November 1, 2004, as provided in the
original notice, and the Chapter 7 Trustee filed a report with the Court to that effect on November
12,2004. That report appears on the Court’s docket sheet as docket entry number 7, and states that
the meeting was not concluded on November 1%, and was continued to December 15, 2004.

Plaintiff filed the instant dischargeability complaint on January 5, 2005, after the deadline
contained in the original notice, and after the 60 day deadline contained in Fed. R. Bankr. P. 4007(c),
which begins to run from the “first date set” for the meeting of creditors.

Defendants seek dismissal, and argue that the adversary is untimely. Plaintiff seeks the
application of equitable tolling to deem the complaint timely, and filed on January 5, 2005, a motion

seeking to extend the deadline for filing the complaint.

' Because the deadline fell on a Saturday, the period for bringing the dischargeability action
was extended by operation of law to January 3, 2005. See Fed. R. Bankr. P. 9006(a).
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